
OPNAVfNST 5090. IB CH-2
9 September 1999

CHAPTER 2

PROCEDURES FOR DY2PLEMENTING THE NATIONAL

ENVIRONMENTAL POLICY A(X @EPA)

2-1 Scope

The National Environmental Policy Act
(NEPA) is a basic national charter for protection of
the environment. It establishes policy, sets goals,
and provides a means for carrying out
environmental policy. This chapter contains policy
arsd guidance to ensure that the Navy acts, per the
letter and spirit of NEPA, on all actions with the
potential to have significant environmental
impacLs. Navy activities should apply the
requirements of this chapter to any action affecting
the environment inside the U.S., its territories and
possessions. Executive Order (E.O.) 12898 of
February 11, 1994, deals with Federal actions to
address enviromner@ justice in minority popu-
lations and low-income populations. This
instruction supersedes CNO Itr 5090 Ser
N456/8U595 188 of 9 Mar 98, Mnditication of
Procedures for Implementing the National
Environmental Policy Act (NOTAL).

Proponents of proposed actions having the
pntential for significant effects on the envimmnent
outside the geographical borders of the U.S., its
territories, and possessions must also take environ-
mental considerations into account per E.O. 12I I4
of January 4, 1979, and reference (a). Appendix E
presents prmedures to follow when a proposed
Navy action affects the environment outside the
jurisdiction of the U.S.

2-1.1 References. Relevant references are:

a. DOD Directive 6050.7 of31 March 1979,
Environmental Effects Abroad of Major
Deparinrent of Defense Actions (NOTAL);

b. 32 CFR 775, DON Procedures for Implem-
enting the National Envirmrsrsental Policy ACU

c. SECNAVINST 5000.2B Implementation of
Mandatory Procedures for Major smd Non-major
Defense Acquisition Programs and Major and Non-
major Information Technology Acquisition
Programs; (NOTAL).

2-2 L.e@ation

2-2.1 NEPA mandatesthatFedeml agencies (R
“utilize a systematic, interdisciplinary approach
that will insure the integrated use of the natural and
sncial sciences and the environmental design arts in
planning and in decision mahg which may have
an impact on man’s environment.” NEPA
encompasses a wide variety of existing environ-
mental legislation including, but not limited to, the:
Clean Air Act (CAA), Clean Water Act (CWA),
Coastal Zone Management Act (CZMA), National
Historic Preservation Act (NHPA), Marine Protec-
tion, Research and Sanctuaries Act (MF’RSA),
Pollution Prevention Act (PPA), and the
Endangered Species Act (ESA). Please refer to

ap~ndix A for further discussion of specific laws.

NEPA further requires a detailed statement on
the environmental impact of major Federal actions
that significantly affect the environment be includ-
ed in every recommendation or report on propnsals
for legislation. Two basic tenets of NEPA and the
Council on Environmental Quality (CEQ)
regulations are that

a. Procedures must exist to ensure
environmental information is available to decision
makers and citizens before making decisions arrd
taking major Federal actions;

b. The NEPA prncess should identi~ and
assess reasonable alternatives to proposed actions
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to avoid or minimize adverse environmental
effects. ”

2-2.2 NEPA created the CEQ, which provides
regulations to implement the procedural previsions
of NEPA.

2-2.2.1 CEQ regulations apply a three-tiered ap-
proach to ensure that pertinent environmental
information for major Federal actions is available
to decision makers and the public:

a. Categorical Exclusions

b, Environmental Assessments (EAs)

c. Envimnmerrtal Impact Statements (EISS).

This chapter discusses in detail compliance
criteria for each level.

2-2.3 E.O. 12898 mandates that each Federal
agency .shall make achieving environmental justice
part of its mission by identi~ing and addressing, as

appropriate, disproportionately high and adverse
human health or environmental effects of its
programs, policies, and activities on minority and
low-income populations.

2-3 Terms and Definitions

R) 2-3.1 Action Proponent. The c6mmander,
commanding officer, or civilian director of a unit,
activity or organization that is responsible for
initiating and/or carrying out a proposed action. In
general, the pmpnnent should be at the lowest level
in the chain of command that “owns” the entire
action being proposed. The proponent has the
responsibility to prepare mrtior obtain fmrding for
the preparation of the appropriate environmental
documentation. To illustrate, the station
commanding officer would normally be the action
proponent for a military constriction project for the
station (but not other installations). me
commander of an operational group would
normally be the action proponent for training for
the group (but not training for others). The

Commander In Chief U.S. Atlantic Fleet U.S.
Pacific Fleet, or U.S. Naval Fomes, Europe would
normally be the action propnnent for the Navy-
wide introduction of a new weapnn system (e.g.
new ship class, new aircratl model, new missile)
within hidher Area of Responsibility (AOR). An
acquisition program manager for a systems
command would normally be the action propnnent
for systems testing, or for a programmatic action
that has multi-base, multi-region or multi-claimant
impact. When prudent due to the significance of
the action proposed or for other reasons, the
designation of action proponent maybe elevated to
a person higher in the chain of command.

2-3.2 Categorical Exclusion. A category of
actions that do not have, under normal circum-
stances, individually or cumulatively, a significant
effect on the human environmerrc or, that have
been previously found to have no such effect as a
result of procedures adopted by the Navy for
implementing the CEQ regulations and for which,
therefore, neither require an EA nor an EIS.

2-3.3 CNO Environmental Review Panel. A
selected group of technical experts convened by the
Environmental Protection, Safety, and
Occupational Health Division (?445), on an ad hoc
basis, to review specific EAafEISs submitted on
request to recommend subsequent disposi-
tion/processing. Review panel composition is on a
subject-by-subject basis with specific subject
matter experta named to the panel as appropriate
and only for the time necessary to review the
current EA/EIS and resolve the current issues.
There is no standing membership or scheduled
meetings.

2-3.4 Cooperating Agency. Any Federnl
agency other than a lead agency, which has juris-
diction by law or special expertise concerning any
environmental impact, involved in a propsnl (or a
reasonable alternative) for legislation or other
major Federal action significantly affecting the
quality of the human environment. A State or Incal
agency of similar qualifications or, when the effects
arc on a reservation, an Indian tribe, may by

(R
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R)

agreementwkh the lead agency become a
cooperating agency.

2-3.5 Dtaft Ersvirnnmental Impact

Statement (DEIS). Statements prepsred for
actions that may have a significant impact on the
quality of the humsn environment or that are
potentially controversial in envirunmentsl effects.
DEISS are filed with the Enviromnentul Protection
Agency (EPA) und distributed to cognizant
Federal, Stste, local, und private agencies, orgarri-
zations, and individuals for review and comment
before prepsmtion of a final EIS (FEIS). A DEIS
requires a complete snd comprehensive analysis of
anticipated impacts to tfre human environment.

2-3.6 Envirmsmental Aaswsment (EA). A
concise public document that

a. Briefly pruvides sufficient evidence and
snalysis for determining whether to prepare an EIS
or a Finding OfNo SigniticsmtImpact(FONSI).

b. Aids to Navy compliance with NEPA
when no EIS is necesssry.

c. Facilitates preparation of an EIS when
one is necessary.

R)
2-3.7 Fhsal Envirnnmentrd Impact Statement
(FINS). Ststement that incorporates all pertinent
comments asrd information resulting ffum review
of the DEIS. The FEIS is tiled with EPA and
distributed to recipients of the DEIS.

R) 2-3.8 FONSI. A document, in which the Navy
briefly presents the reasons why an action not
otherwise categorically excluded, will not have a
significant effect on the human environmen~ and
for which an EIS will not therefore be prepared.
The FONSI shall include a brief summary of the
proposed action mrd brief summary of the basis for
the tinding regarding any relevant issues,
mitigation, andlor regulatory concurrence used by
the action propunent to mske the tinding. A FONSI
may be one result of review of an EA.

2-3.9 Human Envirusrment. The natursl and
physical environment snd the relationship of
people with that environment.

2-3.10 Impaeta. Impacts, ss used in this
chapter, are synonymous with effects, smd include
direcL indirect, snd cumulative impacts. Direct
impacts result fmm some action and occur at the
same time and place us the action. Indirect impacts
also result from an action, but occur later in time or
at a removed location from the action. They sre
reasonably foreseeable. Indirect impacts include:

a. Gruwth inducing effects.

b. Effeck r-elated to induced chasrges in the
pattern of land use, population density, or growlfr
rate.

c. Related effects on the human enviro-
nment.

Cumulative impacts result from the
incremental impact of MI action when added to
other pist, presen~ and reasonably foreseeable
future actions regardless of what agency (Federnl
or non-Federal) or person undertakes such actions.
Cumulative impacts cm result fmm individually
minor but collectively signiticsrrt actions tilng
place over a period of time.

2-3.11 Lead Agency. The Federal agency or
agencies preparing or having taken primsry
responsibility for preparing m EIS.

2-3.12 Legislative Environmental Impact
Statement (LEIS). An LEIS is a detailed state-
ment required by law for inclusion in a recom-
mendation or repurt on a legislative propuaal to
Congress. A LEIS is part of tfre formal transmittal
of a legislative proposal, However, one may
bansmit it up to 30 days later to allow time for
completion of an accurste statement that can serve
ss the bssis for public asrd congressional debate.
The Navy does not prepsre an LEIS for unnual
requests to Congress for Military Construction
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(N41LCON) authorizationor other fimding
appropriations. Following funding authorization,
Navy provides appropriate NEPA compliance
reviews for each prnject.

2.3.13 Major Federal Action. Any proposed
Navy action that has the potential for physical
impact on the human environment. Actions
include, but are not limited to:

a. New activities, including projects the
Navy is entirely or partly funding, assisting,
conducting, regulating, or approving.

b, Substantive changes in continuing ac-
tions, such as substantial changes in operational
tempu, areas of use, or in methodology/equipment.

c. Approval of specific projects, such as
consbuction or mrmagement activities located in a
defined geographic area (i.e., NULCON prnjects,
publiciprivateventureprojects,unspecifiedminor
constmction projects, natural resources marrage-
ment projects, special projects, land acquisition,
and locally fimded projects).

d. Adoption ofpmgmms, such as a group of
concerted actions to implement a specific policy or
plan.

2-3.14 Mitigation. Actions, which reduce the
severity or intensity of impacts of other actions, to
include:

a. Avoiding the impact altogether by not
taking a certain action or parts of an action or by
moving the project location.

b. Minimizing impacts by limiting the
degree or magnitude of the action and its imple-
mentation, for example by adjusting site layout.

c, Recti&ing the impact by repairing,
rehabilitating, or restoring the affected environ-
ment.

d. Reducing or eliminating the impact over
time by monitoring, maintaining, ador replacing
equipment or structures so that future environmen-
tal degradation due to equipment or structural
failure does not occur during the life of the action.

e, Compensating for the impact by replac-
ing or providing substitute resources or environ-
ments,

Action proponents should consider the
avoidance of impacts as the preferred mitigation
measures.

2-3.15 Notice of Intent (NOI). A required
notice published in tfse Federal Register that
formally amrourrces the Navy’s irrtent to prepare an
EIS. The NOI providesa briefdescription of: the
propnsed action (including location, extent and
duration of action), purpuse and need for the action,
any known alternatives to be considered, issues to
be addressed (in particular, any sensitive issues),
identifies any co-lead or cooperating agencies, and
provides a Navy point of contact for any questions.
The NO1 formally opens the public scoping process
and usually, though not required, provides
information regarding public scoping meetings to
be held.

2-3.16 Record of Decision (ROD). A concise (R
summary for publication in the Federal Register of
the decision made by the Navy fmm the
alternatives presented in an FEIS. CNO (N4S)
prepares the document and the Secretary of the
Navy (SECNAV) approves it. Tfse ROD will state
the decision, identi~ alternatives considered
(including that which was environmentally
preferable), and discuss other considerations
(non-environmental) that influenced the decision
identified. The ROD will also describe the intended
implementation of all practical mearss to avoid
impacts resulting from the chosen alternatives, and
explain any decision behind the nOn-
implementstion of asIy of these means. Addition-
ally, the ROD shall address any monitoring associ-
ated with mitigation,
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2-3.17 Scoping. An early arrd open process for
determining the scope of issues andfor identifykig
the significant issues related to a prnposed action.

2-3.18 Significance. ‘fhecontext and intensity
ofan impact. Context means thearca, resources, or
processes affected. Intensity referatotheseverhy
ofimpact as derived from evaluating magnitude of
effects on public health or safety, unique
characteristics of the geographic area, controversy
of environmental effeets, risk analysis, precedents,
relationship to other actions, cumulative impacts,
and the potential for violating laws impnsed to

I
protect the environment.

R) 2-3.19 .%rpplemental Environmental Impact
Statement. A dncument describing the
environmental impack of a project or proposal pre-
pared when substantial changes relevant to
environmental cmscems arc mad~ in the proposed
action, or when significant new circumstances or
information relevant to environmental cmrcems and
bearing on the proposed action or its impacts
becomes available. Action proponents shall
prepare a supplemental EIS at any time atler
preparing and filing a DEIS, FEIS, or ROD.
Action proponerrts will process the supplemental
EIS (file with the EPA and distribute to recipients)
in the same manner described in this chapter for
any similar EIS.

2-4 Navy Policy

24.1 General. The Navy shall act with care to
ensure, to the maxim urn extent practicable, that in
conducting its mission of providing for the national
defense, it dries so in a manner consistent with
national environmental policies, including environ-
mental justice. In so doing, the Navy recognizes
that the NEPA process includes the systematic
examination of the likely environmental cmrse-
quences of implementing a proposed action. To be
an effective decision- mahg tnol, the Navy shall
integrate the prcxess with other Navy-Marine
Corps project planning at the earliest possible time.
This ensures that planning and decision-makhg

reflect envirmmrental values, avoid delays, and
avoid potential conflicts. The Navy shall take cam
to ensure that, consistent with other national
pnlicies and national security requirements,
practical mearrs and measures are used to protec~
restore, and enhance the quality of the
environmerr~ to avoid or minimize adverse envi-
ronmental consequences, and to attain the objec-
tives ofi

a. Achieving the widest range of beneficial
uses of the environment without degmdation, risk
to health and safety, or other consequences that are
undesirable and unintended.

b. Preserving important historical, culhmd,
and natural aspects of our national heritage, and
maintaining, where possible, an environment that
supports diversity and variety of individual choice.

c. Achieving a balance between resource
use and development within the sustained carrying
capacity of the ecosystem involved.

d. Enhancing the quality of renewable re-
sources and working toward the maximum attain-
able recycling of depletable resources.

e. Providing the opportunity for public
comment.

Every person preparing, implementing, (R
supxvising, and managing projects involving
categorical exclusions, EAs, and EISS shall have
received Environmental and Natural Resources
training outlined in chapter 24 of this instruction,
shall have received comprehensive NEPA training
specific to their job assignment, and shall bc
fainiliar with the provisions of this chapter.

2-4.2 NEPA Compliance. To comply (see
figure 2.1) with NEPA, the Navy shall:

a. Assess environmental consequences of
propnsed actions that could affect the quality oftfre

2-5
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environment in the U.S., its territories, and posses-
sions per Department of Defense (DOD) and
Council on Environmental Quality (CEQ)
regulations.

b. Use a systematic,interdisciplinaryap-
proach that ensures the integrated use of the natural
and social sciences and environmental
considerations in planning and decision-making
where there may be an impact on man’s environ-
ment.

c, Ensure the consideration of presently
unmeasured environmental amenities in the
decision-making process.

d. Consider the reasonable alternatives to
recommended actions in any proposal that would
involve unresolved conflicts concerning alternative
uses of available resources.

e. Make available to States, counties,
municipalities, institutions, and individuals advice
and information useful in restoring, maintaining,
and enhancing the quality of the environment.

f. Use ecological information in planning

D) and developing resource-oriented projects

2-5 Requirements

2-5.1 Categorical Exclusions. CEQ regula-
tions provide for establishment of categorical
exclusions for those actions thaL atler con-
sideration by the Departments (Navy), have been
found not to have a significant effect on the human
environment individually or cumulatively, under
normal circumstances, asrd therefore do not require
an EA or an EIS. Categorical exclusions are
applicable to those khsds of military actions that do
not significantly affect the quality of the human
environment, do not result in any significant
change fmm existing conditions at the site of the
proposed action, and whose effect is primarily
economic or sncial. Even thnugh a proposal
generally tits the definition ofa categorical

exclusinn, activities should not
exclusion if the pmpesed actinn:

use a categorical

a. Would affect public health or safety$

b. Involves an action determined tn have, in
cnnrdination with the appropriate resource agency,
potential for significant environmental impacts on
wetlands, endsngemd or drreatened species, histori-
cal or archeological resources, nr hazardous waste
sites, Examples include situations in which:

(1) The action wnuld nnt quali~ under ‘R
an Army Corps of Engineers (COE)
natinnwidclregional penni~ or if it wnuld meet
COE requirements but cannot meet Na@ “no net
loss” wetland pelicy.

(2) The National Marine Fisheries Ser. (R
vice (NfvtFS) nr United States Fish and Wildlife
Service (USFWS) would not issue a “no adverse
effect” npinion for any threatened nr endangered
species or its critical habitat.

(3) The State Historic Preservation
OffIce (SHPO) would not concur with a “no
adverse effect” determination.

(4) The action would conflict with (R
remediation plans or activities, such as drnse that
occur under the Installation Restoration Pmgmrr.

c. Involves effects on the human environ-
ment that are highly uncertain, invnlve unique nr
unknown risks, or are scientifically conhoversial;

d. Establishes precedents or makes deci-
sions in principle for future actions with significmt
effects; msd/Or

e. Threatens a violation of Federal, State, or
local law or requirements imposed for protection nf
the environment.

It is the responsibility of actinn proponents
(nften at the activity level) to decide to
categorically exclude a propnsed action. The action

2-6
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proponent must document the decision not to
prepare an EA or EIS on the basis of one or more
categorical exclusions and must describe the excis-
ions found applicable, the facts supporting tfreir
use, and specific considerations of whether the
exceptions to the use of categorical exclusion, set
out above, were applicable. Thk Record of
Categorical Exclusion need not be more than a
page or two, but the commanding officer or hislher
designee must sign it. In the case of weapons
acquisition programs, the progmrn manager must
sign. If, during action coordination with the

apprOp~iate regulatory/rcsOume agencies, it is
determmed that the action will have no adverse
effect on resources listed in paragraph 2-5.1 b and
no other impacts are anticipated, an action
proponent may use a categorical exclusion that
includes copies of the agency correspondence in a
Record of Categorical Exclusion. The action
proponent shall retain the signed Record of
Categorical Exclusion within the project tiles and
make it available for review during Envimrrrnerrtal
Compliance Evaluations (ECES).

2-5.2 List of Categorical Exclusions. The
following are actions (listed in the same order rmd
manner w reference (b)) under normal conditions,
categorically excluded from fifier documentation
requirements under NEPA:

a. Routine personnel, fiscal, and administra-
tive activities involving military and civilian
personnel (i.e., recruiting, processing, paying, and
records keeping).

b. Reductions in force wherein impacts are
limited to socioeconomic factors.

c. Routine movement of mobile assets, such
as ships and aircraft, in home port reassigrrments
(when no new support facilities are required) to
perfo~ as operational. groups, and/Or for repair
and overhaul.

d. Relocation of personnel into existing
Federally owned or commercially leased space that

does not involve a substantial chsrrge in the
supporting infrastructure (an increase in vehicular
traffic beyond the capacity of the supporting road
network. To accommodate such m increase is an
example of substantial chrmge).

e. Studies, data, and information gathering
that involve no physical change to the environment
(i.e., topographic surveys, bird counts, wetland
mapping, forest inventories, rmd timber cruising).

f, Routine repair and maintenance of facili-
ties and equipment to maintain existing operations
md activities, including maintenrmce of improved
and semi-improved grounds such as landscaping,
lawn care, and minor erosion control measures.

g. Alterationandadditionsofexistingstruc-
turesto conform to or provide conforming use
specifically required by new or existing applicable
legislation or regulations (i.e., hush houses for
aircraft engines and scrubbers for air emissions).

h. Routine actions normally conducted to
opemte, protecg and maintain military-owned
and/or controlled properties (i.e., maintaining law
and orde~ physical plant protection by military
police and security personnel; and localized pest
management activities on improved and semi-
improved lands conducted under applicable Federal
and State directives).

i. New conshuction that is consistent with
existing land use and, when completed, the use or

Ope~tion Of which cOmplies with existing re@a-
tory requirements (i.e., a building on a parking lot
with associated dischargeshurroff that are witbin
existing handling crrpacitiey a bus stop along a
roadway, and a foundation pad for portable
buildings within a building complex).

i Procurement activities that provide goods
asrd support for routine operations.

k. Day-tc-day personnel resource manage-
ment and research activities under approved plans
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and inter-agency agreements and designed to
improve and/or upgrade military ability to manage
those resources.

1. Decisions to close facilities, decommiss-
ion equipment, and/or temporarily discontinue use
of facilities or equipment (where such equipment is
not used to preventkontml environmental impacts).
(Note: Does not apply to permanent closure of

public reads or to base closures.)

m. Con@acts for activitiesconductedat
estzblkhedlaboratories and plants, to include
contractor-operated laboratories and plants, within
facilities where all airborne emissions, waterborne
efiluen~ external radiation levels, outdoor noise,
and solid and bulk waste disposal practices comply
with existing applicable Federal, State, and local
laws and regulations.

n. Routine movement, handling and distri-
bution of materials, includlng hazardous materials
and wastes. that when moved, handled, or
dismibuted are under applicable regulations.

o. Demolition, disposal, or improvements
involving buildings or structures neither on nor
eligible for listing on the National Register of
Historic Places and when under applicable regula-
tion (i.e., removal of asbestos, polychlorinated
biphenyls (PCBS), and other hazardous materials).

p. Acquisition, installation, and operation of
utility and communication systems, data processing
cable and similar electronic equipmen~ that use
existing rights of way, easements, distribution sys-
tems, and/Or facilities.

q. Renewals ador initial real estate
ingmnts and outgmnts involving existing facilities
and land wherein use does not change significantly.
This includes, but is not limited to, existing or
Federally-owned or privately-owned housing,
office, storage, warehouse, laboratory, and other
special purpose space.

r. Grants of license, easement, or similar

arrangements for the use of existing rights-of-way
or incidental easements complementing the use of
existing rights-of-way for use by vehicles (not to
include significant increase in vehicle loading);
eldrical, telephone, and other transmission and
communication lines; water, wastewater, atOnnwa-
ter, and irrigation pipelines, pumping stations, and
facilities, and for similar utility and tmtnsportation
uses.

s. Transfer of real pmpe~ from the
military to another military department or to
another Federal agency, and the gmnting of leases
(including leases granted under the agricultural
outleaping program where soil conservation plans
arc incorporated), permits and easements where
there is no substantial chrmge in land use or where
subsequent land usc would otherwise be categori-
cally excluded.

t. Disposal of excess easement interests to
the underlying fee owner.

u, Renewals arrd minor amendments of
existing real estate grants for use of govemment-
owrred real pmpeny with no anticipated significant
cbrmge in kmd use.

v. Pre-lease exploration activities for oil, gas
or geothermal reserves (e.g., geophysical surveys).

w. Return of public domain lands to the
Department of the Interior. ~

x. Land withdrawal continuances or exten-
sions, that merely establish times, and where there
is no significant change in land use.

y. Temporzry closure of public access to
military property to protect bumasr or animal life.

z. Engineering effort undertaken to define
the elements of a proposal or alternatives suffi-
ciently to assess the environmental effects.

aa. Actions, which require the concurrence or

approval Of another Federal agency, where the
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action is a categorical exclusion of the other
Federal agency.

bb. Maintenance dredging and debris dis-
posal requiring no new depths, seeming of

applicable permits, rmd disposal at an approved
disposal site.

cc. Installation of devices to protect human
or animal life (i.e., rsptor electmation prevention
devices, fencing to restrict wildlife movement onto
airtlelds, rmd fencing and grating to prevent
accidental errtry to hszadous arms).

dd. Natural resources management actions
undertaken or permitted under agreement with or
subject to regulation by Federal, State, or local
organizations having msrsagement responsibility
nrrd authority over the natural resources in question,
including hunting or fishing during bunting or
fishing seasom established by State authorities
under their State fish and game management laws.
Concerning natural resources regulated by asrother
Federal agency, the, responsible commmrd may
cooperate in any enwmnmental analysis that may
be required by the other agency’s regulations.

ee. Approval of recreational activities that do
not involve significant physical alteration of the
envimanrent or increase humsm distarbsnce in
sensitive natural habitats and that do not occur in or
next to areas inhabited by endangered or threatened
species.

ff. Routine maintenance of timber stands,
including issuance of down-wnnd frewnnd per-
mits, hazardous tree removal, and sanitation
salvage.

gg. Reintroduction of endemic or native
species (other than endangered or thrcaterred spe-
cies) into their historical habitat when no
substantial site preparation is involved.

2-5.2 Environmental Assessments (IL@)

2-5..3.1 General. An EA is rm analysis of the
potential environmental impact of a“ proposed
action. Action proponents must prepare an EA
when they do not know beforehand whether or not
the proposed action will significantly affect the
human envimmrsent or bc controversial regarding
environmental effects. An EA will either result in a
Finding Of No Significant Impact (FONS1),or,ifa
significant impact is expected, preparation of m
Environmental Impact Statement (EIS).

2-53.2 Aetinn NormalIy Requiring EAs.
‘fire action propnnent prepares an environmental
assessment of the action unless it is determined that
an EIS shall be prepared or that an action falls
within the scope of nne or more categorical exclu-
sions. The following are examples of actions that,
under normal conditions, would require preparation
ofsn EA:

a. Training exercises cm or over (airspace)
non-military prnpcrty.

b. Major training exercises on military pmp
erty not categorically excluded, for which the
impacts are unknown, or for which the action
proponent does not already ksrow the impacts to be
significant.

c. Dredging projects that increase water
depth over previously dredged or natural depths.

d. Prnposed utilization of tidal and non-tidal
wetlands that would require a special permit.

e. Real estate acquisitions or outlesses of
land involving one of the following

(1) New ingraats/outgrants only, i.e., not
renewals nor continuances wherein land usage
remains the same,

(2) Fifty acres or more where existing
land use will change and will not be categorically
excluded, or

R)
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(3) Renewals of agricultural and grazing
leases involving changes in animal stocking rates,
season of use, or conversions to or from cropland.

f. Real estate acquisition of any size or
ingmntsJOutgmnts, which may be considered
environmentally controversial, regardless of the
appropriation or intended use.

g. Family housing projects when resident
population changes substantially.

h. New target ranges or range mission
changes that would increase environmental impact.

i. Exercises conducted at the request of
States (e.g., ship sinking for artificial reefs) or
territorial governments wherein they are expecting
an environmental impact.

j New low altitude aircraR training routes
and/or special use airspacs and warning areas
wherein over-Rights impact persons or wildlife
(particularly endangered species).

k. Mission changes, base closure<
relocationslconsolidations and deployments that
would cause major long term population increases
or decreases in affected areas, EAs are not required
where impacts are purely socioeconomic and
involve no potential for significant environmental
impacts.

1. Any activity proposed that may adversely
affect threatened or endangered species, or the
designated or proposed c~tical habitat of an
endangered species. Chapter 22 discusses the
associated but separate need for a biological assess-
ment and consultation under the Endangered Spe-
cies Act.

m. Any activity proposed that would
adversely affect historical or cultural sites either
now listed on the National Register of Historical
Places or deemed eligible for inclusion on the
National Register (see chapter 23).

n. Permanent closure or limitation of access

to any areas that were open previously to public
use, such as roads or recreational areas.

0. Construction or any other action resulting
in discharges to or potential contamination of an
aquifer, watershed, or recharge zone rcgolated by
the Safe Drinking Water Act (SDWA).

p. Irreversible conversion of “prime or
unique farmland” to otfrer uses.

q, Tmnspmtation of hazardous substarrces,
conventional munitions, or other wastes for inten-
tional diipmal into the oceans by any naval unit.

r. Award or termination of contmcts involv-
ing substantial quantities of natural resources,
wherein the Navy is the contracting agency.

s. Any action for which the environmental
effect is scientifically controversial.

2-53.3 Content of EAs. When preparing an EA,
the action proponent should follow the same eva-
luation drought process as for EISS (i.e., focus on

+e issues of concern and make the EA length suffi.
cient to address tfrose issues). Briefly discuss the
need for the action, discuss alternatives consided,
describe the environmental impacts of the proposal
and any environmental monitoring requirements
and provide a listing of the agencies and persons
consulted. See chapter 23 for additional informa-
tion regarding cultural resources,

a. The action proponent must discuss the (R
potential impact on threatened or endangered
animal or plant species, or if the U.S. Fish and
Wildlife Service or the National Marine Fisheries
Service designates the area a “critical habitat” for
such species. See chapter 22 for additional
responsibilities regarding the protection of
endangered species.

b. To satisfi the General Conformity Rule (R
under Section 176(c) of the Clean Air ACL include
the results of the Conformity Review as an

appendix to FM EA that proposes an action in a

2-1o

I



OPNAVfNST 5090.1 B CH-2
9 September 1999

nonattnimrrent or maintenasrce area. The action
proponent should include in the Conformity
Review one or a combination of the following (1)
a determination that the action is not subject to the
rule, citing the specific exception fmm 40 CFR
5 1.g53(c~ (2) a Record of Non-Applicability, oc
(3) a Conformity Determination.

2-5.3.4 Public Participation. CEQ regulations
clearly recognize .tfre impatsurce of public
participation in preparing EAs as well ss
commands proposing an action to develop a plan to
ensure appropriate communication with nffected
and interested parties. In determining the extent to
which public participation is practicable, consider
the following factors:

a. The magnitude of the environmental
considerations associated with the proposed action;

b. The extent of anticipated public interest

c. Any relevant questions of national
securi~ arrd classification.

2-5.3.5 EA Process. At the commencement of
EA preparation, the action proponent will notify
CNO (N45) and the REC via a brief letter that
describes the proposed action. This letter will
afford CNO (N 45) and the REC the oppmhmity to
inform the action proponent of any policy issues or
regional concerns that will need to be addressed in
preparing the .EA.

The action proponent must also determine if
the General Conformity Rule applies to the
proposed action as defined in the EA. The CNO
InterimGuidance on Compliance with the Clean
Air Act General Conformity Rule (appendix F) de-
scribes the requirements and procedures for
preparing a Conformity Review. If arr action
proponent prepares a Record of Non-Applicability
for a movosed action occurring in a nonattainment
or m~int~narrce area, hc.lshe s~all sigrr the record
and include i~ along with the supporting analysis,
in the EA for processing.

Where a case requires a Conformity
Determination, the action proponent shall distribute
a “review EA” with the draft Cmrformity
Determination as an appendix to appropriate
review agencies listed in the Conformity Rule and
interested parties for a 30-day comment period (See

appendix F). Concurrently, the action proponent
shall publish a public notice on the availability of a
Drall Conformity Determination in the local
newspaper, Once the EA and its Conformity
Determination are finalized by the action
proponent, the Navy shall process the EA internally
as shown in Figure 2.1 (except as noted in
pamgraph 2-6.6).

a. If the action proponent is in mre of the (R
follDwing commands: CfNCLANITLT, CfNC-
PACFLT, CNET, COMNAVRESFOR, COM-
NAVSEASYSCOM, or COMNAVAIRSYSCOM,
be or she shall submit five copies of the completed
EA via the chain of command to the flag-level
oftlcial designated to sign FONSIS at its
headqumters (“designated headquarters cdllcial”).
Each command with a designated headquarters
oftlcial shall keep CNO (N45) informed Df the
name of that otlicial. If the action proponent is nd
in a claimancy mentioned above, and the proposed
action is not acquisiticm related, the action
pmpcment shall submit the EA to CNO (N45) via
the chain of cDmmarrd. Action pmpmrents shall
continue to process acquisition-related EAs in
accordance with reference (c). If the EA involves
actions that affect resources under the control of a
regional environmental coordinator, it requires the
concurrence of the regional environmental
coordinator. Should the regional environmental
coordinator rmt concur with the proposed action,
alternatives considered, criteria for development of
alternatives, or mitigation, he or she shall forward
the matter to CNO (N45) for resolution.

b The designated headquarters o~cial for
the commands listed in the previous paragraph
shall evaluate the documented impact of the pro-
posed action on the environment and shall advise
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the action proponent if additional information is
required.

R) c. Atler evaluating the EA, the designated
headquartersofficial shall decide whether a FONS1
isappropriate,or whethertheproposedaction
wouldgenerate‘significantimpacts.The inclusion
of mitigationmeasures as part of the proposed
action may bring impacts below the threshold of
significance. If appropriate, hekhe shall prepare a
FONSI and notify the action proponent to complete
public notification and the NEPA process. If the

EA includes a Conformity Determination, which
has undergone public review, CNO (N45) shall
review and sign the Conforrrrity Determination asrd
shall include it in the FONS1. In these cases, the
action proponent must publish a notice of the
availability ofaFONS1/Conformity Determination
in a local newspaper within 30 days of signature.
All mitigation committed to in the FONSI is legally
binding on the action proponent, and he or she
must implement it. Public notification shall nor-
mally consist of newspaper publication of a
summnry of the FONSI asrd direct mail-out of the
full FONSI by’ the action proponent to arry interest-
ed or affected parties (as defined during preparation
of the EA). The action proponent shall publish the
summary of the FONSI for 3 consecutive days in
the “Public Notices” section of a newspaper with
distribution in the area of the proposed action. [n
some cases where publication in large-city news-
papers would result in prohibitively high cost, the
action proponent may opt for a broad mail-out of
the FONSI to all regulatogdresowce agencies,
interested or affected parties, libraries, arsd elected
otlicials, irestead of newspaper publication., Where
appropriate, the action proponent should also
publicize in foreign-language newspapers. Within 2
days atler the designated headquarters o~cial sigrrs
the FONSI, he or she shall forward a copy of the
EA aad FONSI, preferably in electronic form, to
CNo(N45).

d. If the proposed action involves:

(1)

OPNAVfNST 5090.1 B CH-2
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(2) Action closely similar to conditions
that normally require the preparation of an EIS, or

(3) Arr action without precedent, the (R
action proponent will forward the EA to CNO
(N45) via the regional enviroanrental cwrdinator
arrd chain of commrard. CNO (N45) will review
the EA and determine if a FONSI is appropriate. If
so, CNO N45 shall prepare the FONSI in coordina-
tion with, and for approval by, Assistant Secretary
of the Navy (Installation & Environment) (ASN
(1&E)) for publication in the Federal Register.
CNO (N45) shall also notify the action proponent
to complete the public notification and NEPA prc-
cess.

For projects under these circumstances, the
action proponent shall make the FONSI available
to the public for 30 days before the FONSI
becomes final at which time the action may begin.

The action proponent shall also send a copy of
the completed EA and FONSI to:

AlTN: DTIC-ODR
Defense Technical Information Center
8725 John J. Kingman Road STE 0944
Fort Belvoir, VA 22060-6218

2-5.4 Ersvimrsmental Impact Statements (EIS9)

2-5.4.1 General. In an EIS, the action proponent
provides full and unbiased discussion of significant
environmental impacts and informs decision
makers and the public of the reasonable alternatives
that would avoid or minimize adverse impact or
enhance the quality of the human environment.

2-5.4.2 Guidelines and Standards. The action
proponent may use several guidelines to judge the
significance of the effect of arr action on the
environment, including:

a. The geographical extent of the action. For
example, constmction, land usc modification, etc.,
to support a limited marreuver or training exercise
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by an individual command may not normally have
a significant effect upon the environment.
However, training exercises on a broad geogmphic
scale involving diverse natural areas would be
more likely to have a significant effect on
environmental quality.

b, The long-term impact of the action. The
action proponent should maintain an objective view
toward the magnitude of environmental effects of
both the immediately contemplated action and
future actions, for which the proposed action may
serve as a precedent, and which may result in a
cumulatively significant impact.

c. The risk potential of the action. For
example, even though the environmental impact of
an eftlciently run fuel depot may not be significant,
the effects of an oil spill (if determined “reasonably
foreseeable” within the timeframe of the project)
on the local fishing indusby or the surrounding
beaches, in the case of-a tourist-oriented economy,
may well render construction of such a depot very
significant.

d. The existing or possible historical,
architectural, or archeological interest of ~e site.
See chapter 23 for additional information regarding
cultural resources.

e. The potential impact on endasrgered
animal or plant species. Particularly if the U.S.
Fish and Wildlife Service or the National Marine
Fisheries Service designates the area a “critical
habitat” for such species. See chapter 22 for
additional responsibilities regarding the protection
of endangered species.

2-5.4.3 Actions for Which EISS Must Be P-
pared. The following arc examples of actions that
may have a significant impact on the quality of the
humasr environment or arc potentially controversial
in environmental effeets, and therefore require
preparation of an EIS by an action pmpnnent:

a. Large dredging prnjects or dredging
projects where dredged material disposal may
result in significant impacts.

b. Proposed major construction arrd tilling
in tidelandslwetlsrrds.

c. Establishment of major new installations. ‘R

d. Major land acquisitions that result in a
change in how the property is used.

e. New sanitary landfills.

f. Disposal of biological or chemical muni-
tions asrd pesticides or herbicides other than in the
masrner in which they are authorized for use or
disposal,

When an action is mnong those listed abnve, (R
closely analogous to the same, or when an EA
concludes impacts to be significrmt or environmen-
tally (scientifically) controversial, the action
proponent will prepare an EIS using prneedures
outlined in this instruction. The action propmrent
shall notify CNO (N45), the regional
environmental coordinator, and, if appropriate, the
systems command environmental cnnrdinator via
letter before commencing an EIS (see 2-5.4.8).

2-5.4.4 EIS Preparation. To achieve the goal of
NEPA to prepare a concise and useful statement,
action proponents are to prepare EISS in the follow-
ing msnne~

a. Make EISS analytic rather than encyclo-
pedic.

b. Discuss the impacts in prnpnrtion to their (R
significance. Discuss only briefly other, non-sig-
nificant issues.

c. Keep EISS concise and no longer than (R
necessary to comply with NEPA, these regulations,
and those issued by the CEQ. Vary the length of
discussion with respect to: (1) the ~tential -
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environmental issues,
intensity of the action.

and (2) the context and

d. Descri& thecriteria forselecting altema-
tives.

e. The rasrge of alternatives discussed in
EISS, including the No Action alternative, will
encompass the ultimate decision-maker’s
alternatives, and those directed by the lead agency
if the DOD is a cooperating agency.

f. Before mal@gafinal decision, cognizant
commands will not make irreversible commitments
of resources that change the physical enviromnent.

g. Use EISS as a merms of assessing
whether the environmental impacts of proposed
actions include dispropmtionately high adverse
human health or environmental effects on minority
arrd low-income populations.

h, TO sadsfytheGeneral Conformity Rule
under Section 176(c) of the Clean Air ACL include
the results of the Conformity Review as an

appendix tO the DEIS propnsing an action in a non-
attaimnent or maintenance area. Appendix F
describes the requirements and procedures for
preparing a Conformity Review.

2-5.4.5 Document Length. The text of the EIS
should normally be less tJrarr 150 pages. For
proposals of unusual scope or complexity, EISS
should normally be less tharr 300 pages. The action
proponent should make every’ effort to restrict the
document only to “pertinent facts, excluding
material not directly applicable to the expected
impact and ensure that the statement contains
sufficient information and baseline data to support
the conclusions reached. If desired, the action

I propnnent may include additional data to the
statement as appendices.

R) 2-5.4.6 Contractor Involvement in EIS Prepa-
ratimr. Conb-actors fiquently prepare EISS and
EAs. To obtain unbiased analyses, commmrds
must select contractors in a way that avoids my

OPNAVfNST 5090. I B CH-2
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conflict of interest. COntractOB must therefore
execute disclosure statements speci~hg they have
no financial or other interest in the outcome of the
project. Action proponenta must closely monitor
the corrtracto~s efforts throughout the contract to
ensure m adequate assessmentlstatement rmd thus
avoid extensive, time consuming, and costly
revisions.

2-5.4.7 Cooperation with State and Local
Agencies. To eliminate duplication of State and
local procedures, action propnnenta will cooperate
fully with State and local agencies to reduce
duplication among NEPA, State arrd InCal
requirements. Such cooperation could include:

a. Joint planning prncesses.

b, Joint environmental research arrd studies
including assessments of the preacnce or special
needs of minority mrd low-income groups, includ-
ing foreign language interpretation, collection, arrd
analysis of demographic characteristics.

c, Jointpublicbearings (except where
otherwise prnvided by statute).

d. Joint EAs.

e. Joint EISS.

2-5.4.8 .%ping. To facilitate early resolution of
pnlicy issues affecting preparation of an EIS, action
pmpmrents will forward to ASN(l&E) via CNO
(N45), a description of the propnsed action,
purpose and need, alternatives slated for
consideration, arrd the criteria used to select
reasonable alternatives. Aller forwarding this
information, the action proponents shall engage in
a dialogue with CNO (N45), ASN (I&E) ‘md the
regional environmental coordinator to resolve arry
issues. During the scoping process action
proponents will:

a. Invite the participation of affected Feder-.
al, State, rmd Incal agencies, any Indian tribe,

(R
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minority and low-income populations, and other
interested persons.

b. Determine the scope and the significant
issues that the EIS will-analyze in depth.

c. Identi@ and eliminate frum detailed
study insignificant issues or those previously
covered by environmental review, narrowing the
discussion of these issues in the statement to a brief
presentation of why they will not have a significant
effect on the human environment or pruviding a
reference to their coverage elsewhere.

d. Allocate assignments for prepamtion of
the EIS among the lead and cooperating agencies,
with the lead agency retaining responsibility for the
statement.

e. Indicate any public EAs and other EISS,
which are being or will be prepared, that relate to
but are not part of the scope of the impact statement
under consideration.

f, Indicate the relationship between the
timing of the preparation of EISS and the agenc~s
tentative planning and decision making schedule.

CNO (N45) will publish the NOI to prepare an
EIS in the Federal Register. The NOI will briefly
describe the proposed action md the scoping
process. In addition to publication of the NOI in
the Federal Register, the action propunent will mail
the NOI directly to concerned agencies and
persons. The action propunent should also publish
the NOI in local newspapers (especially if
extensive mailings are not practicable or may not
reach all affected or interested persons). CNO
(N45) should make these notifications as sum as
practicable atler deciding to require an EIS and
noti~lrrg the proper chain of command. Action
proponen~ may carry out the functions identified
in the preceding paragmphs in the context of a
public, informal meeting at which ~tten
rcspunses or oral presentations resulting fmm the
public notices may be received.

2-16

Action proponents may hold such meetings
whenever practicable, but they are not mandatory.
There is no authority for the payment of expenses
incurred by any private person(s) in the preparation
and presentation of information at these meetings.
If no meeting is to occur, the cognizant command
will address the issues based upon responses to
notices processed arrd documented. If a public
scoping meeting is to occur, a notice of the public
scoping meeting will be published in the Federal
Register as part of the NO], or as soon as practical
after the NOI is published. In no case shall the
command publish a notice less than 15 days before
the day of the public meeting. In addition to
publication in the Federal Register, the action
proponent will mail the NOI and/or announcement
of scoping meeting directly to concerned agencies,
organizations and individuals, and publish it in
local newspapers. Per E.O. 12898, whenever
practicable and appropriate, the action propunent
will translate the NOI and announcement of the
scoping meeting for non-EngIish speaking
communities or persons interested.

2-5.4.9 Processing the DEIS. The Navy shall (R
process the DEIS as follows:

a. The action propunent shall submit 10 (R
copies of the DEIS to CNO (N45) via the chain of
commaod. If the propused action affccta resources
under the con!nl of a regional environmental
coordinator, including but not limited to facility
assets or operations, the DEIS and FEIS shall be
endorsed by the regional environmental
cuurdinator. If the proposed DEIS concerns
matters expected to generate considerable public
interest or contmveray, the action propmsent shall
furnish a copy of the statement and all subsequent
correspondence to the Chief of Information
(CHINFO) via CNO (N45).

b. In the forwarding endoraemenL the

appmPriate major claimant shall pruvide recom-
mendations relative to further disposition, if appli-
cable.

,-.
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c. Atler receiving the proposed DEIS, CNO
(N45) shall evaluate the dcxumented impact of the
proposed action on the environment and advise the
action proponent if they require additional
information. If no additional information is
necessary, CNO @145) will coordinate with

~PPmpriate CNO codes to ensure that the
mfonnation in the DEIS is consistent with Navy
operational policy.

R) d. Once policy issues with other CNO codes
are resolved, CNO (N45) shall forward it to the
ASN (f&E) for approval for filing with EPA. CNO
(N45) will brief ASN (I&E) on the issues in the
DEIS.

e. If the ASN’-(l&E) does not concur in
filing the document, he or she may return the
statement for further action.

f. Once the decision is made to tile a state-
ment, the action proponent may be required to
coordinate with or provide CNO (N45) with addi-
tional copies of the DEIS for distribution. The
number of copies shall vary depending on the
action contemplated.

g. In conjunction with the foregoing distri-
bution, the action proponent may request specific
comments from:

(1) Any Federal agency that bas juris-
diction by law or special expertise regarding any
environmental impact involved, or one authorized
t? develop and enforce standards applicable to tie
proposed action.

(2) Appropriate State and local agencies
that arc authorized to develop and enforce stan-
dards applicable to the proposed action.

(3) Indian tribes, when the effects may
be on a reservation.

(4) Any agency that baa requested that it
receive statements on actions of the kind proposed.

(5) The public, affirmatively soliciting
comments fim those persons or organimtions who
may reasonably bc interested or affected.

(6) Minority and low-income popula-
tions.

h. A minimum of 45 days is allocated for
agency/public review, beginning with the date on
which notice of the DEIS appears in the Federal
Register. Normally that date shall be the Friday
following the week that EPA receives the
statement. Tlse action proponent may extend the
review time for anyone making a timely request for
additional comment time. Faihuc to file timely
comments shall not be a sufficient reason for the
Navy to extend the review period.

(D
i. Action proponenta may hold public (R

hearings as part of the review process. If the
hearing is likely to be contentious, the action
proponent should consider using a military judge
from the JAG as a hearing oflicer, coordinating this
decision with CNO (N45). .Acdonproponentsshall
preparea noticeof publichearings (includes
bearing schedules and provide “tie notice to CNO
(N45) with adequate time for publishing it in the
Federal Register at least 15 days prior to the hear-
ing.

j. The General Conformity Rule rqmrting (A
requirements are similar to tfrose for an EA. The
action proponent shall include the appropriate
documentation to Satisfi the Conformity Review in
the DEIS. ‘fhe action proponent shall also publisb
a notice of availability of the Draft Conformity
Detemsimtion in the local newspaper when the
DEIS is filed with EPA and ensure that the
comment period runs concurrently with the 45-day
DEIS review period.

2-5.4.10 Pmces+ng tbe FEIS. Action proponents
shall process the FEIS as follows:
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a. After the pasmge of a minimum of 45
days from the date the announcement of the DEIS

appeam in the Federal Register, action propmrents
may file an FEIS. Action proponents shall
incorporate into the FEIS all comments received on
the DEIS. Where comments reveal previously
unrecognized impacts or changes to identified
impacts, action proponents shall include sutlcient
malysis thereof. Action proponents shall reproduce
individual comments received from agencies and
the public where relevant but should discourage the
inclusion of verbatim records from public bearings.
Action proponents shall ensure the consideration of
the hearings by summarizing comments under
relevsnt topic headings, followed by an appropriate
response. Action proponents shall also include a
meaningfid response to all responsible opposing
views that have not been adequately addressed in
the DEIS. Possible responses in the FEIS include:

(1) Modify alternatives including the
proposed action.

(2) Develop and evaluate alternatives
not previously given serious consideration.

(3) Supplement improve, or modify the
snalyses.

(4) Make fadual corrections.

(5) Explain why the comments do not
warrsmt further response, citing the sources,
authorities, or reasons that suppoti such a position,
and, if appropriate, indicate those circumstances
that would bigger a reappraisal or further response.

b. Where Navy response to comments can
be accomplished by referencing sections contained
in the DEIS, the action proponent shall clearly
identi~ pertinent sections in the response.

c. If appropriate, the action proponent shall
include an unsigned version of the Final
Conformity Determination in the FEIS.

R) d. Atler prepsration of the FEIS, the action
proponent shall again forward a minimum of 10

copies of the statement thmugb the chain of
command to CNO (N45) for review and
appropriate disposition. If the proposed action
affects resources under control of a regional
environmental coordinator, the regional
environmental coordinator must endorse the FEIS
before progressing through the chain of commsnd
to CNO (N45). CNO (N45) will coordinate the
FEIS with appropriate CNO codes to ensure tfrat
Navy operational policy is consistent with the
information in the FEIS. CNO (N45) will brief
ASN(f&E) on emergent issues during DEIS review
and resolutions in the FEIS. Upon approval of the
FEIS by the ASN (f&E), CNO (N45) shall notify
the action proponent to begin public distribution
and shall tile the FEIS with the EPA. EPA then
publishes the notice of availability in the Federsl
Register, which shall start the 30-day public review
period. The action proponent shall distribute the
FEIS to recipients of the DEIS and to smy pemon,
organization, or agency that submitted substantive
comments on the DEIS

Each week, EPA publishes notices of
availability in the Federal Register for EISS filed
the previous week. The minimum time for FEIS
public review shall be calculated from the date of
this notice. Action proponents shall publicly
distribute FEISS no later than the time they file
copies with EPA.

2-5.4.11 Record of Decision. Action proponents
shall delay committing resources irreversibly for a
proposed action until the later of the following
dates:

a. 90 days aller publication of the Federal
Register notice announcing the filing of the DEIS
with EPA.

b. 30 days after publication of the Federal
Register notice of the filing of the FEIS with EPA.
The action proponent will forward all comments on
the FEIS along with draft responses to CNO (?+45)
as soon as the 30-day no-action period is over.

(R
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R)
CNO (N45) shall prepare and forward a drrdl

ROD to theappropriate CNO codes to ensure
consistency with operational policies. Once CNO
issues arc resolved, CNO (N45) will forward the
drat? ROD to ASN (I&E) for approval and
signature. If appropriate, ASN (I&E) will
incorporate the Final Conformity Determination
into ~e ROD. When ASN (I&E) approvesand
signstheROD, CNO (N45) shall arrange for its
publication in the Federal Register.

In addition to Federal Register publication, the
action proponent shall distribute the ROD to all
interested parties, and, if appropriate, publish a
notice of availability of Final Conformity
Determination in local newspapers and distribute it
to agencies and interested parties within 30 days of
the apprnval of the ROD.

The action proponent shall also send a copy of
the completed EIS rmd ROD to:

ATI’N: DTfC-ODR
Defense Technical Information Center
8725 John J. Kingmaa Road STE 0944
Fort Belvoir, VA 22060-6218

2-5.5 Significant Lssrses and Other Factors

2-5.5.1 Classified Actions. Some aspects of a
proposed action may involve information not
releasable to the public because it is classified or
for some other legal reason. This does not relieve
the action propnnent tiom complying with the
requirements of this instruction. The action
proponent shall prepare, safeguard and disseminate
EISS, both dratl rmd final, as well as EAs, pa the
requirements applicable to classified or sensitive
unclassified information. When feasible, the action
proponent should organize the documents in such a
manner to include the classified or sensitive
unclassified portions is appendices. In this way,
the action proponent carr make unclassified
portions available to the public. The action

proponent shall coordinate the review of classified
or sensitive unclassified EISS with the EPA to

fulfill requirementa~f Section 309 of the Clears Air
Act (CAA).

In rare circumstances where even public
notice of the desired action would disclose
classified information, there is no “propnsal” under
NEPA, arsd neither MS EA nor EIS is required.
Plans for actions that would disclose the presence
of nuclear weapons, for example, do not constitute
“proposals” under NEPA. CNO (N45) must review
such instarrces and should require the consideration
of environmental factors using other internal
procedures that would provide decision-makers
with information of a quality equivalent to that
produced under NEPA and excepting public review
and commen~ to evaluate the potential
environmental impacts of the action. For such
actions involving nuclear weapons, the internal
procedures will address the following elements:

a. A description of the worst case accident
considering the particular weapons involved.

b. The best estimate for accident probabil-
ities.

c. Alternative site impact information.

d. Additional information on potential land
contamination and clean up.

An EA or EIS containing classified
information or other information, prohibited from
release by law, serves the same purpnse as an
ordinsuy EA or EIS althoughnotallitscontentsare
subjectto public review and comment. Action
proponents must ensure that the entire package
accompanies the proposal through the decision
making process. In this way, the content of an EIS
or EA containing portions that camrot be released
to the public will meet the same overall content
requirements tfrat arc applicable to an EA or EN
that is fully published.

2-5.5.2 Cnntinuirrg Actions. CEQ regulations
define major Federal actions subject to evaluation
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under NEPA to include, among other things, “new
and continuing activities.” The term “new activi-
ties” encompasses future actions (i.e., those not
ongoing at the time of the proposal). The DON will

apPIY the teMS “continuing activities,” which may
necessitate the prepamtion of a NEPA document, to
include activities that are presently being carried
out in fulfillment of a military mission and
timction, including existing training fimctions
where there are

a. Currently occurring environmental
effects, not previously evaluated in a NF.PA
document, and there is a discove~ that sub! R)
environmental degmdation is occurring, or is orwiy
to occur, because of ongoing operations. Exam-
ples: A discovery that significant beach erosion is
occurring because of continuing amphibious
exercises; new designation of wetland habitat or
discovery of an endangered species residing in the
area of the activity.

b. Environmental effects of an ongoing
activity that are significantly and qualitatively
different or more severe than predicted in a NEPA
document prepared in connection with the
commencement of the activity.

Navy activities shall consider substantial
change in a continuing activity, which has the
potential for significant environmental impacts, as
a proposal for a new action and document it
accordingly. Preparation of an appropriate NEPA
document is not a necessary prerequisite, nor a
substitute, for compliance with other environmental
laws.

2-5.5.3 Emergency Actions. Where emergency
circumstances outside the control of the Navy make
it necessary to take an action with significant
environmental impact without observing the
provisions of CEQ regulations, the Navy must
consult with the CEQ about alternative amusem-
ents. Action proponents must submit requests for
such consultation to CNO (N45) as scon as they
identi~ the need to consult with the Secretariat and
in appropriate cases, the CEQ. The action

proponent shall limit alternative armngements to
those aspects of a proposal that must continue on
an emergency basis. The remainder is subject to
normal NEPA review, Ordinarily, the failure to
plan properly dries not establish MSemergency.

2-5.6 Weapon System Acquisition Programs.
Theprogrammanagermust comply with NEPA or
E.O. 12114 (Environmental Effects Abroad of
Major Fedeml Actions) when a proposed! action
within an acquisition progmm will impose a
physical effect on the natural environment.

Reference (c) provides a format for the pro-
gmm msnagefs Pmgmnsmatic Environmental
Safety md Health Evaluation (PESHE) associated
with an acquisition through-out its entire life cycle
and measures to mitigate adverse effects. The
NEPA section of the PESHE is not a NEPA docu-
ment, but a “file drawer” that contains all NEPA
and E.O. 12114 documents prepared, as well as a
“mad map” of futore NEPA and E.O. 12114
actions in the current and upcoming phase. Its
purpose is twofold: (l), to provide an
administmtive record of NEPA documents for
progmm decisions, which ensures that decision-
makers understand the nature, scope, and timing of
MSaction’s potential environmental impact and (2),
to massage the budgeting smd execution of NEPA
and E.O. 12 I I4 responsibilities. In the NEPA
section of the PESHE, program managers should
list the upcoming actions that trigger NEPA, and
the level of NEPA documentation required. The
PESHE should include a current plan of action and
milestones (POA&M) that matches the upcoming
actions (tests, for example) with milestones for
budgeting assd completing the necessary NEPA or
E.O. 12114 documentation. The PM canreferto
thePESHE POA&M to plan and budget hider
NEPA or E.O. 12114 compliance. In many cases,
preparation of an EA must begin at least 6-8
months hefore decision deadlines for a test (e.g.,
siting or methodology). Budgeting for the EA may
be needed a year earlier. Because environmental
concerns may develop at any point during the
acquisition process, reference (c) requires progmm
managers to keep the PESHE current throughout
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I the program life cycle. If the program manager
indicates the requirement for NEPA/E.O. 12114
documentation in the PESHE, he or she must
complete it before making a decision having rm
adverse environmental impact or limiting a choice

I from reasonable alternatives.

The program manager bases the determination
of when the potential for significant impact exists
on project specific requirements and the criteria in
this instruction. For example, concept develop
ment during early phases of acquisition programs
may use techniques known not to cause a
significant environmental impact (e.g., computer
simulations). In other cases, the potential for
significant impact may occur during these early
phases, due to testing arsd evaluation requirements.
Section 2-5.3.2 rmd 2-5.4.3 Iistotfrer examples of
actions with the potential for environmental impact.

2-5.7 Pollution Prevention

a. EPA will evaluate NEPA documentation
reviewed under authority of Section 309 of the
Clearr Air Act for incorporation of pollution
prevention measures arsd will assist Federal
agencies in acknowledging and receiving credit for
commitment to pollution prevention.

b, Theterm’’pollution prevention’’ includes:
equipment or technology modifications, process or
procedure mcxiifications, reformulation or redesign
of products, substitution of raw materials, and
improvements in housekeeping, maintenance,
training, or inventory control.

During all stages of project formulation, from
early planning and NEPA documentation through
iniplemerrtation, action proponents should seek

OpPOrtunities to incorporate pollution prevention
into their programs.

c. The following list describes areas where

action proponents may appropriately discuss
pollution prevention during the NEPA scoping and
subsequent environmental review phases:

(1) The definition of the project%
purpose and need (the proponent should clearly
identi~ the purposemd not slarrt the deflnitionto
support the pmponerrt’s desires, which could limit
pollution prevention options).

(2) The project desigrr specifications
and starrdards.

(3) The sizing of a project (e.g., a
smaller project may affect less habitat, have fewer
impacts on soil erosion and water quality, andlor
result in less induced growtfr).

(4) The location of a facility (i.e., away
fmm sensitive habitats, close to centralized &arrs-
portation or other compatible uses).

(5) The range of alternatives (e.g.,
whether pollution prevention opportunities arc
included).

(6) Rejection of certain alternatives
(e.g., because of their potential to cause pollution).

(7) Emphasis on environmental require-
ments (whether the focus is on pollution preven-
tion, source reduction, innovative technologies or
traditional end-of pipe, add-on controls).

(8) The capability of the proposed action
to prevent pollution.

(9) The secondary effects of a proposed
action, which may discourage pollution prevention.

(10) The mitigation measures incOrpmat-
ed into the proposal (i.e., some mitigation measures
may have more pollution prevention benefits thars
others, and significant pollution prevention may
require a basic change in the project).

d. Chapter 3 provides fisriher guidsmce on
compliance with the Pollution Prevention Act as
well as plhstion prevention strategies.
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2-5.8 Time Limits. Action proponents com-
mencing the preparation of an EIS should set time
limits with due regard for operational requirements
as well as the public and agency comment periods
established by CEQ regulations. State or local
agencies or members of the public may request that
the cognizant command set time limits on the
NEPA process. In determining time limits (required
to complete the ElS), the action proponents may
consider the following factors:

(2) The title of the proposed action that
is the subject of the environmental analysis (and if

appropriate the titles of related cooperating agency
actions), together with the State(s) and county(ies)
(or other jurisdiction if applicable) where tfre action
is located.

(3) The- name, address, and telephone
number of the person at the responsible command
who can supply further information.

a. Potential for envirmrmental harm. (4) A designation of the analysis as an
EA, DEIS, or FEIS or draft or final supplement.

b. Size of the proposed action.
(5) A one-paragraph abstract of the

c. State-of-tie-art analytic techniques. statement.

d. Degree of public need for the proposed (6) The date by which comments must

action, including the consequences of delay. be received.

e. Number of persons and agencies affected.

f. The certainty of relevant information, and
if it is uncertain, the time required to obtain
information of required authenticity.

g. Degree to which the action is controver-
sial.

h. other time limits imposed on the agency
by law, regulations, or E.O.

2-5.9 Format. Action proponents should
prepare all pages of the original document on 8 1/2
x 11-inch bond, although it is permissible to use
foldout sheets as long. as they retain the 1l-inch
vertical dimension. Use the following format for
all EISS and, to the extent appropriate, EAs:

a. Cover Sheet. Do not exceed one page
for the cover sheet and include:

(1) A list of the responsible agencies
including the lead agency and any cooperating
agencies.

b. Summary. Action proponents will
include a summary in each EIS that adequately and
accurately summarizes the statement. Place the
summary sheet (not to exceed three pages) at the
beginning of the document immediately aller the
cover sheet and include

(1) The name of the action and whether
it is administmtive or legislative.

(2) A brief description of the action and
what geographical region (including State and
county, as applicable) is particularly affected.

(3) A description of alternatives consid-
ered.

(4) A summary of the environmental
impact particularly adverse environmental effects,
and major mitigating actions required. The action
proponent should include a statement regarding the
possible exemption from the general conformity
rule of the action, or if tfre action conforms or does
not conform to an applicable State Implementation
Plan (SIP) or Federal Implementation Plan (HP).
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I (5) A statementastowhetfrertheaction.,
is anticipatedtohavea significantenvironmental
impactorwillbescientificallycontroversial.

c, DistributionLkt. The action proponent
shall provide a brief, concise list of the names and
addresses of all Federal, State and local
organizations and persons to whom he or she will
distribute the EIS,

d. Purpose and Need. Begin the body of
the document by explaining the need for any
action. Concisely and objectively, set out the
justification for the proposed action and the
essential requirements that must be satisfied to
achieve the parpuses of the proposed action.

e, Alternatives Including tbe Proposed
Action. Based on the information and analysis
nresented in the sections entitled EXfSITNG
iWVIRONMENT and the ENVIRONMENTAL

I CONSEQ~CES present the environmental im-
pacts of the proposal and the alternatives in
comparative (matrix) form, thus sharpening the
issues and providing a basis for choice among the
options by the decision-maker and the public.

The action proponent shall include in tfre
alternatives to the prnposed action, where relevant,
those not within the existing authority of the
agency, A rigorous exploration and objective
evaluation of the environmental impacts of all
reasonable alternative actions are essential, partic-
ularly those actions that might enhance
environmental quality or avoid some or all adveme
environmental effects. The action prnpunent
should include stdlicient analysis, if applicable, of
such alternatives and their environmental benefits,
costs, and risks to accompany the proposed action
through the agency review prucess. If the action
proponent is considering whether a cost-benefit
analysis is relevant to the choice among environ-
mentally different alternatives for the proposed
action, he or she should incorporate it by reference
or append it to the analysis as an aid in evaluating
the environmental consequences. When a

cost-benefit analysis is prepared, discuss in the EA
or EIS, the relationship between the analysis and
any analysis of unquantified environmental im-
pacts, values and amenities. Action proponents
need not weigh the merits and drawbacks of the
various alternatives where there are impnriant
qualitative considerations. However, the action
proponent should indicate in tfre analysis those
considerations, including factors not related to
environmental quality that arc likely to bc relevant
and important to a decision. Tlris will prevent
premature foreclosure of options that might
enhance environmental quality or have less
detrimental effects.

Examples ofaltematives include: (R

(1) Taking no action.

(2) Postpming action.

(3) Selecting actions of a significantly
different nature, meeting mission and project
objectives with different environmental impacts.

(4) Different designs or details of the
proposed action that would present different
environmental impacts (including mitigation mca-
Sures).

In each case, the action propunent should
make the analysis sufficiently detailed to reveal the
agenc~s comparative evaluation of the propnsed
action and each rcaaonable alternative. ‘flrroughout
the EA or EIS, the action proponent shall structure
the discussion and analysis to prevent premature
foreclosure of options that might enhance
environmental quality or have less detrimental
effects.

f. Existing Environment of the Proposed
Actinn. The EA or EIS shall concisely describe
the envknnmentoftheaffectedarea,includingthe
baseline conditions used to compam the irrrpacts of
the various alternatives. The EA or EIS should
make the amount of detail provided in such
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descriptions commensurate with the extent and
impact of the action, and with the amount of
information required at the particular level of
decision making, The EA or EIS should discuss,
where appropriate, urban quality, historical and
cultural resources, and the design of the built
environment including the rc-use and conservation
potential of various alternatives and mitigation
measures.

g. Environmental Consequences. This
section forms the scientific and analytic basis for
the comparisons presented under the alternatives
sectiun, The EA or EIS shall include the environ-
men&d impacts of reasonable alternatives in the
discussion; note any adverse environmental
impacts that cannot be avoided if the prupusal is
implemented; discuss,.,tbe relationship between
short-t&nr uses of man’s environment and the
maintenance and enhancement of long-term
productivity and mention any irreversible or
irretrievable commitments of resources that would
be involved in the proposal should it be
implemented. The EAor EISshould not duplicate
thediscussions of thealtematives section. Instead,
this section should involve:

(1) Direct effects and their signiticunce
(i.e., an assessment of the pusitive and negative
effects of the propused action). Action proponenta
should vary the attention given to different factors
according to the nature, scale, and location of the
propused action, and give primasy attention to the
discussion of those factors most evidently affected
by the proposed action.

(2) Indirect effects and their signifi-
cance. The EA or EIS shall include secondary or
indirect consequences for the environment in the
analysis. Many major” Federal actions, especially
those that involve conshwtion (for example, new
installations, joint use of an installation, etc.),
stimulate or induce secondary effects in tbe form of
associated investments and chassged patterns of
social and economic activities. Such secondary
effects, by their impacts on existing community
facilities and activities, by inducing new facilities

and activities, or by changes in natural conditions,
may ot?en be even more substantial than the
primaty effects of the original action itself. For
example, the EA or EIS should estimate the effects
of the propused action on population and gs-uwth
impacts if expected to be significant and evaluate
the effect of any pussible change in population
patterns, particularly those which may affect
minority and low-income population. If applicable,
the EA or EIS shall also evaluate the growth upun
the resource base including land use, water, and
public services of the urea in question.

(3) Relationships between the pruposed
action and the objectives of Federal, State and Iucal
land use plans, policies, and conmols for the urea
concerned. The EA or EIS shall discuss how the
propused action may conform or conflict with the
objectives and specific terms of approved or
proposed Federal, State, and Iucal land use plans,
pulicies, and controls, if assy, for the area affected,
including those developed in response to environ-
mental legislation. Where a conflict or inconsis-
tency exista, the EA or EIS shall describe the extent
to which the agency has reconciled its proposed
action with the plan, policy, or control. The action
propunent shall ducument justification for any
decision to pruceed, in the absence of full
reconciliation.

(4) The environmental effects of alter-
natives including the proposed action. These
narratives are the basis for the compwisons made
in the alternatives section of the document.

(5) Energy requirements md conserva-
tion potential of various alternatives asrd mitigation
measures. The EA or EIS shall address comments
regarding the energy impact, including the
alternatives considered.

(6) .&sy irreversible ardor irretrievable
commitments of resources involved anticipated
upun implementation of the proposed action. The
EA or EIS shall identi~ from a survey of un-
avoidable impacts the extent to which the action
irreversibly curtails the mnge of potential uses of
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the environment. The term “resources” in this
regard refers to the natural or cultrmd resources that
would be irretrievably committed or lost if the
action goes forward.

(7) Relationship between Local, short-
temr use of man’s environment and maintenance
and enhancement of long-term biological produc-
tivity. The EA or EIS shall briefly discuss the
extent to which the propnsed action involves
tradeoffs between short-term environmental gains
and the expense of long-term losses or vice versa.
Also, the EA or EIS shall discuss the extent to
which the proposed action forecloses future
options. In this context, short-term and long-term
do not refer to any fixed time periods and should be
viewed in terms of the environmentally significant
consequences of the proposed action.

(8) Means to mitigate andlor monitor
adverse environmental impacts (if not previously
discussed). Where appropriate, the EA and EIS
shall discuss mitigation measures such as avoid-
nnce, design modification, rehabilitation,
presewation, or compensation. Itshall also address
the extent of any benefits derived fmm

implementing mitigation measures andlor
monitoring programs to avoid or reduce some or all
of the adverse environmental effects, if appropriate.

The action prop&rent shall coordinate any
mitigation measures included in the NEPA docu-
ment with the appropriate chain of command to
ensure concurrence, implementation feasibility, and
funding availability. If necessary, the action
proponent shall coordinate mitigation measures
with cognizant regulatory agencies.

(9) Possible conflicts between the prc-
posed action and the objectives of Federal, region-
al, State and local (and in the case of a reservation,
Indian tribe) land use plans, policies, and controls
for the area concerned.

(10) Cumulative impacts (see paragraph
2-3. 10) as appropriate asrd in context with the scope
arrd magnitude of the proposed action.

h. L~t nf Preparers. Action propmrents
will prepare EAs and EISS using an
interdisciplin~ approach that will ensure the
integrated use of the natural and social sciences and
the environmental design arts. To ensure that this

apprOach is undetien, EAs and EISS shall list the
names, together with their qualifications (expertise,
experience professional disciplines) of the persons
who were primarily responsible for preparing the
dncuments or significant background papers,
including basic components of the statement.
Where possible, the EA or EIS shall identi~ the
persons who are responsible for a particular analy-
sis, including analyses in background papers. This
list should not exceed two pages.

i. Appendix. Actionproponents shall
include any of the following information as
appendices in the EIS:

(1) Material prepared in connection
with an EIS (as distinct from material that is not so
prepared or that is incorporated by reference)
such as collected comment letters, etc.

(2) Material that substantiates any

analysis fimdamentrd to the impact statement.

(3) Analytic and relevant material to the
decision to be made.

j. Incorporation by Reference. To the
extentpracticable,actkm pmpnnentspreparing
EAs or EISS shall incorporate material by reference
when the effect will cut down on bulk without
impeding agency and public review of the action.
Action proponents shall cite the incorporated
material in the statement and briefly describe its
content. Action proponents shall not incorporate
any material by reference unless it is reasonably
available for inspection by potentially interested
persons within the time allowed for comment. In
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addition, action propohen~ shall not incorporate by
reference any material based on proprietary data.

k. Incomplete or Unavailable Informa-
tion. For the purposes of this section, “reasonably
foreseeable” includes impacts that have
catastrophic consequences, even if their probability
of occurrence is low, provided that the analysis of
the impacts is supported by credible scientific
evidence, is not based on pure conjecture, assd is
within the rule of reason. When the action
proponent is evaluating significant adverse effects
on the human environment in MSEIS and there is
incomplete or unavailable information, the action
proponent shall always make clear that such
information is lacking. For such situations, the
action proponent can take the following actions:

(1) lftheincomplete information rele-
vant to reasonably foreseeable significant adverse
impacts is essential to a teasoned choice among
alternatives and the overall costs of obtaining it are
not exorbitant the agency will include the
information in the EIS.

(2) If the information relevant to reason-
ably foreseeable significant adverse impacts cannot
be obtained because the overall costs of obtaining it
are exorbitant or the means to obtain it are not
known (i.e., the means for obtaining it are beyond
the state-of-the-art), the action prnfmnent will
include witfsin the EIS:

(a) A statement that such informa-
tion is incomplete or unavailable.

(b) A statement of the relevance of
the incomplete or unavailable information to evalu-
ating reasonably foreseeable significant adverse
impacts on the human environment.

(c) A summary of existing credible
scientific evidence that. is relevant to evaluating the
reasonably foreseeable significant adverse impacts
on the human environment.

(d) An evaluation of such impacts
based upon theoretical approaches or research
methods generally accepted in the scientific com-
munity.

2-5.10 Record nf Deeision. The ROD, as de-
scribed in paragmph 2-3.15, is the decision made
by SECNAV or bifier designee, which completes
the EIS process. CNO (N45) -ges for
publication of the ROD in the Federal Register.
The action proponent mails the ROD to the

appropriate agencies, organizations, and individu-
als.

2-5.11 Tiering and Pmgrammsstic EISS. CEQ
regulations encourage the use of tiering whenever

appropriate to eliminate repetitive discussions Of
the issues and to fc-sus on the actual issues ripe for
discussion at each level of the environmental
review. Action proponenta accomplish tiering
through the preparation of a brnad programmatic
EIS that discusses the impacts of a wide-ranging or
long-term stepped pmgmm followed by narrower
statements or EAs concentrating solely on issues
specific to the analysis subsequently prepared.
Action proponents should consider tiering

appropriate when it helps the lead agency to focus
on issues that are ripe for decision and excludes
from consideration issues that are abeady decided
or not yet ripe. Action pmponenta shall conduct a
sequence of statements or malyses to make this
determination. The following are examples in
which tiering can be accomplished:

a. From a broad program, plan, or pnlicy
EIS (not necessarily site specific) to a subordi-
natekmaller scope pmgmns, plan, or policy state-
ment or analysis (usually site specific). For exam-
ple, a national program providing for mineral
exploration on militasy-held lands with a subse-
quent analysis tiered for each installation impacted,
or the initiation of a new training apparatus where
the use of the apparatus itself may impact the
envirmunent with subsequent-tiered analysis at
each site propnsed for locating such training.
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b. From an EIS on a specific action at an
early stage (such as need and site selection) to a
supplement (which is prcfenred) or a subsequent
statement or analysis at a later stage (such as envi-
ronmental mitigation), For example: the planning
for tfre use of Iong-tenrs staged construction for the
establishment ofa new installation to homepmt rmd
operate a class of vessels with a subsequent tiered
analysis as each stage is programmed and pro-
posed; the planning for the construction of a
communication network involving the establish-
ment of sending and receiving apparatus at various
geographic Incations ‘with a subsequent tiered
analysis for each Iwation cited; or a proposal for
the homepofiing of a new vessel to operate off the
east coast of the U.S. with a subsequent tiered
analysis of the establishment of the homeport at a
preferred specific east coast location,

2-5.11.1 Preparation of the Progmsmmatic EIS.
h additiontothediscussion required by these

regulations for inclusion in the EIS, the action
proponent will include the following in the pm-
grammatic EIS:

a. A description of the subsequent stages or
sites that may ultimately be proposed (in as much
detail as presently possible).

b. The implementing factors of tfre program
that are known at the time of the impact statement
preparation.

c. ‘fire environmental impacts that will
result from establishment of the overall pmgmrn
itself and that will be similar for subsequent stages
or sites as further implementation plans are
proposed.

d. The appropriate mitigation measures that
will similarly be proposed for subsequent stages or
sites.

2-5.11.2 Preparation of a Tiered Analysis. The
action proponent will also use an EIS as the
analytical document for stage or site specified

analysis subsequent to the pmgmmmatic EIS when
the subsequent tier itself may have a significant
impact on me quality of the human environment, or
when otherwise requiring mr impact statement.
Otherwise, the action proponent will document the
tiered analysis with an EA to assess fully the need
for further documentation or whether a FONS1
would be appropriate.

In addition to the discussion required by these
regulations for inclusion in EISS and EAs, action
propmrerrts are required to accomplish the
following in each subsequent-tiered analysis

a. Summarize the pmgmm-wide issues dis-
cussed in the programmatic statement and incor-
paate discussions fmm the pm~matic state-
ment by reference.

b. Concentrate on the issues specific to the
subsequent action.

c, State where the earlier document is avail-
able.

2-5.11.3 Processing Programmatic Environ-
mental Documentation. Action proponents will
prepare, circulate, asrd file with the EPA
Programmatic EISS and all the subsequent tiered
impact statements or EAs in the wrrrre fashion as
required ofsny other EIS.

2-5.12 Processing Supplemental Statements.
Action proponents will prepare supplemen~ to
either DEISS or FEISS if there are substantial
changes made in the proposed action tfrat are
relevant to environmental concerns or significant
new circumstances or information relevant to
environmental concerns and bearing on the
pmpnsed action or its impacts. Action pmpnnents
will usually prepare, circulate, and file such supple-
ments in the zarne fashion as a DEIS or FEIS.
Scoping, however, is not required.

2-5.13 Processing Statemers@ Originated by
Other Federsl Agencies. other Federal agencies

.-

(R

2-27



OPNAVINST 5090.1 B CH-2
9 September 1999

I originating envimmnental impact statements shall
be ~roces~ed as follows:

a. The Federal agency originating the
impact statement submits the statement to ASN
(I&E).

b. ASN(I&E) refers the statement to CNO
(N45) for review.

c, CNO (N45), afier independent review,
and atler referring the statement to the command or
activity with the expwtise for detailed review and
return comments, advises ASN(I&E) of the concur-
rerrcchronconcurrence with the statement for the
Navy,

2-5.14 Procedures for Corrdueting Public
Hearings Under NEPA. Actionproponentswill
conduct hearings as follows:

a. Guidelines and Standards. The action
~proponent, in coordination with CNO (N45), will
determine whether to hold a public hearing. Public
hearings are appropriate in the following situations:

(1) Where ,tie proposed action by the
agency will have a director peculiar environmental
impact on the people living in a particular geo-
graphic area.

(2) Where public organizations or mem-
bers of the public possess expertise concerning the
envimnmentsd impact of the action that may not
otherwise be available.

(3) Where no overriding consideration
of national s6curity or time makes it illegal or
impractical to involve such organizations or
members of the public in the consideration of a
proposed action in which there is evidence of wide
public interest.

(4) when another agency with
jurisdiction over the action submits a request for a
hearing and supports its reasons why a hearing will
be helpful.

(5) Where the proposed action may
affect a minority or low-income population.

b. Prepamtion. In preparation for a
hearing, the action proponent shall:

(1) Use two objectives to dictate the
format for conducting public hearings: First, the
hearing is intended to provide interested members
of the general public with relevant information.
Second, the bearing affords members of the public
an opportunity to present their views of the pro-
posed action.

(2) If the proposed action makes a
hearing appropriate, advise the public of the
proposed hearing, viatheFederalRegkter,atleast
15days before the scheduled hearing. (The Federal
Register notice is in addition to publication in local
newspapers.) Per E.O. 12898, notify, wherever
practicable and appropriate, in local foreign lan-
guage newspapers. The action proponent shall
include the following in the notification:

(a) The date, time, and telephone
number of the hearing ot%cer.

(b) A rcq.est for speakers to s.b-
mit, in writing, their intention to participate.

(c) Any limitations on the length
of oral statements.

(d) A suggestion that technical
statements or statements of considerable length be
submitted in writing.

(e) A summary of the propnsed
action.

(t) The findings contained in the
DEIS.

(g) ne office(s) or location(s)
where the DEIS is available for examination.
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I (h) A reauest that any individual(s)
with special’ ‘needs “ (i.e., ac~essibility or
transportation, foreign language interpretation, etc.)
notify the agency conducting the hearing.

(3) The agency, if feasible, will make
copies of the DEIS available to tfre public at their

appropriate regional otlices. The action proponent
shall forward copies of the DEIS totheappropriate
State, regional, and metropolitan clearinghouses
(unless the governor of the State involved haa
designated some other point for receipt of the
information) at the same time that the statement is
sent to CEQ, EPA, and other Federal agencies.
The action proponent shall make the DEIS
available to the public at least 15 days before
public bearings, using local outlets such as
libraries, county commissioner% otllces, etc.,
whenever possible. Whenever practicable arsd

appropriate, the action proponent shall translate
document summaries into Iangoages other than
English.

(4) Hold the hearing at a time msd place
and in ars area readily accessible to civilian
organizations and individuals interested in the
proposed action. Hearings am generally preferable
in a civilian facility such as a high school auditor-
ium on a weekday evening when such groups are
able to attend.

(5) Select a hearing ofllcer wbo is able
to achieve both purposes described in subparagraph
(1) above. Select one hearing otlicer of appropriate
seniority (preferably military) that is thoroughly
familiar with the proposed action msd of suitable
tempemment to preside at a public meeting
(possibly with the rs.ewi media in attendrmce).
Other personnel who arc familiar with the proposed
action, or some phase of it, may also provide
assistance. Use these personnel in the presentation
phase of the bearing to explain details or special-
ized portions of tfre propased action. Non-English
interpreters should be presenL as appropriate.

(6) Prepare a verbatim written record of
the hearing and may use ass experienced court
reporter or stenogmpber to prepare the record. The
hearing off!cer may make a tape recording of tfre
hearing and append to the record as exhibits, all
written material submitted to tfre bearing officer
during the bearing or prior to the record being
completed. The hearing offker shall also add to
the record a list of persons attending the bearing,
the organizations or interests they represent, and
their addresses. Mail a copy of the hearing to
persons who have indicated that they desire one,
subject to the cost ofrepmduction.

c. Format. The following format provides
a general guideline for the conduct of a hearing.
Hearing officers should tailor the format for each
hearing as the circumatarrces dictate to meet the
objectives of the hearing. The objectives are to
provide information to the public and to record the
opinions of interested persons for later evaluation
in conjunction with the proposed action.

(1) The hearing otlicer should krrow the
names of attendees. A record of attendarrce is of
assistance in preparing the record, in recognizing
individuals who desire to make a statement, rmd in
mailing written arrswers to personswho desire
them. The hearing ol%cer may compile this record
by having all people wbo attended the hearing
complete arr individual card indicating their name,
address, and organization ‘represented, if arry, and
wbetfrer they intend to make a statement at the
hearing. The bearing ofticer may use an appropri-
ate number of attendants to distribute and collect
the cards arrd to separate cards of those who desire
to make a statement from those who do not. Tfre
hearing officer may then use tfre cards as an orderly
system for calling upon individuals who desire to
make statements. Additionally, hearing offlcera
shall ask those individuals responding to the an-
nouncement and requesting an opportunity to speak
to provide copies of any remarks for hearing pr-
oceedings.
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(2) The hearing ot%cer should frst
introduce himselt7herself and any assistants and
welcome asry prominent attendees. Hekhe should
next make a brief statement as to the purpose of the
hearing, and state the general ground rules for
conduct. The hearing officer can simplifi this
process hy distributing. written copies of this

information to the attendees andlor making them
available at the attendance desk. The hearing

officer should make clear that helshe is not going to
decide the project’s continuation, modification or
abandonment.

(3) The hearing otllcer should fully
explain what the proposed action entails, including
information on alternative courses of action.
He/she may call upon one or more assistants to
explain any particular phase of the pmgmm.

(4) The hearing officer should onl~
answer questions that seek clarification of the
action and should not attempt to respand to those
attacking it. He/she should include all questions
asked in the record oftfre hearing.

(5) The agency must give persons
attending the hearing the opportunity to present
oral and/or written statements. The hearing otlicer
should ensure that hek.he has the narrre md address
of each person submitting an oral or written state-
ment. He/she should permit the attendees to submit
written statements during the hearing aad for a
reasonable time following the hearing (normally 2
weeks). If the hearing officer is going to allow oral
statements, he or she should publicize this in the
public notice of the hearing, indicating a reasonable
length of time for them, (3 to 5 minutes). The
agency should allow individuals who desire to
make a witten or oral statement, but did not indi-
cate soon tfre card submitted when they entered the
meeting, the opportunity to do so afier all other
scheduled statements are complete.

(6) When it is time to adjourn the meet-
ing, the hearing officer should thank the attendees
and adjourn the meeting. Tire hearing ot%cer may
decide that attendance will warrant an additional

day, perhaps at another time and location. If so, the
hearing off!cer should announce the intent, but not
normally agree to publish again the entire
procedure in the Federal Register, etc. At the
conclusion of the meeting, the hearing offtcer
should not express any opinion on the merits of the
proposals or comments presented by anyone at the
hearing.

2-6 Responsibilities

2-6.1 General. Although SECNAV has the
ultimate decision-making authority, responsibility
for compliance with NEPA, as with all envirorr-
mental responsibilities, rests within the entire Navy
chain of command in the same manner as
responsibility for developing and, ultimately,
implementing the proposed action.

Commaads and activities shall provide every
person preparing, implementing, supervising, and
managing projects involving categorical
exclusions, EAs, and EISS with Environmental and
Natural Resources training outlined in chapter 24
of this instmction, comprehensive NEPA tmining
specific to their job assigmrrenL and familiarize
them with the previsions of this chapter.

2-6.2 DCNO (Logistics,Envimnmentsd
Protection, Safety, and Occupational Health
Division, CNO (N45) )shall:

a. Implement Navy policy regarding NEPA
compliance.

b. Serve as CNO lead in all NEPA and E.O.
121 I4 documents. Coordinate with all appropriate
CNO codes to ensure that these documents are
consistent with Navy operational policy.

c. Advise commmds of the requirement for
submitting EAs or EISS. When requested, furnish
commands necessary information (i.e., list of
potentially interested national organizations for
scoping process of EISS).
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d. Provide review of documents submitted for
CNO decision, including EAs and EISS. Make
decisions on whether FONS1 is appropriate for EAs
submitted for CNO review, or if an EM is required.

e. Coordinate review of selected EAs and
statements through the CNO Environmental
Review Panel.

f. Cnnrdinate with the CEQ, EPA, the ap
pmpriate Assistant Secretaries of Defense, ASN
(I&E), and otfrer DOD components and Federal
agencies concerned with environmental matters.

g Coordinate with CHINFO for public
release of EAs, EISS, FONSIS,RODS, and corre-
sponding press statements and query responses.

h. CoordinatewithJAG toplace required
notices in the Federal R-egister.

i. Coordinate with commands to decide
feasibility of public hearings under NEPA process.

i Provide assistance for actions initiated by
private persons, State or local agencies, and other
non-Navy/OOD entities for which Navy involve-
ment may be reasonably foreseen.

k. ldent@ majordecision points wherein
environmental effects be considered as associated
with naval actions.

2-6.3 CNO Environment Review Panel. The
CNO Environment Review Panel is convened at—.
the request of N45 on assad hoc basis tcx

R) a. Review appropriate EAs and EISS.

b. Recommend to CNO (?445) aszd
ASN(f&E) when, in the panel’s opinion, DEISS
should be submitted-to the EPA, other Federal
agencies, and to the public for appropriate
comment.

c. Recommend to CNO (N45) whether a
FONSI or preparation of ass EIS is the appropriate
disposition of an EA under review.

2-6.4 Major claimants, Regional
Commanders, C 0s of shore Activities, Training
and Operations Planners, Weapons Systems
Acquisition Program Managers, and Science
and Techrmlngy Program Managers shall

a. Ensure that all appropriate instructions
including those requiring witten justification for
projects or programs, collectively or separately,
involving Research, Development, Test and
Evaluation (RL3T&E), MfLCON, Operations arsd
Maintenance, Navy (O&MN), Navy Working
Capital Fund (NWCF), urgent minor constmction,
land acquisitions, natural resowces marzagemen~
weapons rmd support systems mzd special pmjeits
are included in the requirements for fursding and
scheduling for environmental documentation, as
necessary,

b. Review potential environmental impacts
associated with a proposed action at the initial
planning stage, such as during the facility study in
the instance of MfLCON projects, arsd at each
following significant step or decision in the devel-
opment of a program or project as warranted. The
intent of NEPA is to encourage participation of
Federal- smd State-involved agencies and affected
citizens in the assessment procedure, as appro-
priate. The lack of such coordination has been a
significant point raised in subsequent litigation as
well as causing a gap in information supplied for
established review procedures. Accordingly, action
proponents shall encourage early contact witJs those
effected. If implementing NEPA, they shall, in
most instarzces, establish a dialogue. ClaimarIts azsd
commanding officers shall sufficiently detail arsd
document the dialogue to identi~ significant
impacts and environmental controversy.

I
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The necessity for convening the review panel
shall be an option left to CNO (N45). In individual
cases and depending upon the individual
submission, unanimous panel concurrence is not
necessary to decide on the dispensation of a
particular assessment.

c. Assess the environmental effects of
current and proposed actions under the criteria of
this chapter and send appropriate documentation to
CNO (N45) via the chain of command.

d. Participate in the formulation of, and
ensure commitment to, FONSUROD conclusions
and any mitigation and monitoring requirements
established.

e. Complete environmental documentation
for training exercises off military property at least
120 days before the authorization of the exercise in
question. Ifitisnot possible toprepwetfreapprw
priate environmental document witbin the periods
identified, CNO (N45) shall be so informed,
preferably in writing. Pertinent sections of
environmental documents prepared for training
mssseuvers shall also be incorporated into applica-
ble operational phms.

f. Encourage by all means possible a sense
of environmental responsibility and awareness
among personnel to implement most effectively the
spirit of NEPA. All personnel who engage in any
activity or combination of activities that signifi-
cantly affect the quality of the human environment
shall be aware of NEPA responsibility. Only
through alertness, forcsigh~ and notification
through the chain of command shall they realize
NEPA goals.

2-6.5 The Regional Environmental (R
Coordinator shaIl

a. Participate in the preparation of EAs and (R
EISS for proposed actions that affect resources
under their control or issues of concern in the
region.

b. Endorse EAs and EISS involving actions
that affect resources under their control.

2-6.6 Special Coordkmticm Requirements.
Communication and coordination are primary
factors !, a successful NEPA process and are the
respons]bdity of all concerned. Commmd counsel
and public affairs oftices shall be integral parts of a
concerted coordination effort. There are, however,
several types of actions that require special
coordination by action proponents early in the
NEPA process:

Under E.O. 12344, statutorily prescribed by
Public Law 98-525 (42 U.S. Code (U.S.C) 7558,
note), the Director, Naval Nuclear Propulsion
(NOON) is responsible for prescribing and

enforcing environmental standards and regulations
for the control of radiation and radioactivity
associated with naval nuclear propulsion
activities, including safety and health of workers,
operators, and the general public. Accordingly,
the Director or designee, in coordination with
CNO (N45) or designee, is responsible for
developing, approving, and issuing EAs and
FONSIS for actions within the purview of CNO
(NOON), including obtaining the concurrence of
other affected Navy commands as appropriate.
ASN (I&E) or designee shall obtain concur-
rence/approval on any decision to prepare an EIS
or on any ROD.
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